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MATTER OF: O c e a n s i d e  Moving and  S t o r a g e  

DIGEST: 

Agency acted u n r e a s o n a b l y  i n  f a i l i n g  to  
r e fe r  i t s  r e j e c t i o n  of a small  b u s i n e s s  -. low 
o i u d e r  t o  t h e  t h e  Smal l  B u s i n e s s  
A d n i n i s t r a t i o n  when t h e  b i d  s u b m i t t e d  was 
responsive o n  its f ace .  Al though  t h e  
c o n t r a c t i n g  o f f i c e r  rejected t h e  b id  as 
n o n r e s p o n s i v e  because h e  b e l i e v e d  t h e  b i d d e r  
had v i o l a t e d  a C e r t i f i c a t e  of I n d e p e n d e n t  
P r i c e  D e t e r m i n a t i o n ,  t n i s  b a s i s  f o r  
r e j e c t i o n  a c t u a l l y  c o n c e r n s  t h e  b i d d e r ' s  
r e s p o n s i b i l i t y .  

O c e a n s i d e  i iov ing  and  S t o r a g e  p ro tes t s  t h e  re ject ion 
of i t s  a i d  u n d e r  i n v i t a t i o n  f o r  bids ( I F B )  :io. h00681-84- 
B-0~79, issuea and se t  a s i d e  f o r  small b u s i n e s s e s  by t h e  
iviarine Corps. Tne c o n t r a c t i n g  off iceE found  Clceanside'-s 
bit i  to oe " n o n r e s p o n s i v e "  because m a r k i n g s  and h a n d w r i t i n g  
o n  i t  were so  s imi l a r  t o  t h o s e  o n  t h e  b i d  of a n o t h e r  
coirt;any, C o l l i n s  Piovinq and S t o r a g e ,  t h a t  h e  s u s p e c t e d  
tjaat O c e a n s i d e  nad falsely e x e c u t e d  a C e r t i f i c a t e  of 
I n a e p e m e n t  Pr ice  D e t e r x i i n a t  i o n .  
there  was n o  c o l l u s i o n  be tween t h e  t w o  compan ies  w i t h  
regard t o  t h e  b i d  p r i c e s  and t n a t  t h e r e  was i n s u f f i c i e n t  
e v i d e n c e  of c o l l u s i o n  t o  j u s t i f y  t h e  . c o n t r a c t i n g  o f f i c e r ' s  
a c t i o n .  

O c e a n s i d e  a r g u e s  t n a t  

Because  tne r e j e c t i o n  a c t u a l l y  was b a s e d  o n  a f i n a i n g  
t h a t  O c e a n s i d e  was n o n r e s p o n s i b l e ,  and  thus should have 
been  r e f e r r e d  to t h e  Smal l  B u s i n e s s  A d m i n i s t r a t i o n  ( S B A ) ,  
w e  s u s t a i n  t h e  p r o t e s t .  

T h 2  LFE s o u y n t  b i d s  f o r  p a c k i n g  and  r e l a t e d  s e r v i c e s  
a t  Carrip P e n a l e t o n ,  California, u n d e r  three s c h e d u l e s .  
s c h e d u l e  I was for ou tbound  s h i p m e n t s  f rom Camp P e n d l e t o n ;  
Scriecluie 11 whs for inbounu s h i p m e n t s ;  and  S c h e d u l e  I11 

estlma~e; qQar iL l t i e s  for  v a r i o u s  iterns i n c l u d e a  w i t h i n  
eitcn ~ c ~ ~ e a ~ l e ,  and b i d e r s  were required t o  s p e c i f y  u n i t  

f o r  i a c a l  arda r ;n ip : l ten ts .  The s o l i c i t a t i o n  c o n t a i n e d  
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and e x t e n d e a  p r i c e s  f o r  each s e r v i c e .  B i d s  were e v a l u a t e a  

g i v e n  scneaule .  
- o n  t h e  b a s i s  of t h e  t o t a l  p r i ces  f o r  a l l  items w i t h i n  a 

T r ~ e  i - l a r l n e  Corps r e c e i v e d  and  o p e n e a  1 0  b i a s  o n  
N o v e n u e r  2 6 ,  1 9 8 4 ,  i n c l u d i n g  b i a s  by O c e a n s i d e  ana Collins 
w i t h  t n e  f o l l o w i n g  a g g r e g a t e  p r ices :  

S c h e a u l e  I S c h e a u l e  I1 S c h e d u l e  I11 

C o l l i n s  $26U,606,5d $ 4 7 , 4 3 0  $ 4 0 8 , 9 2 0  
O c e a n s i d e  245,690.00 40,130 4 2 1 , 1 8 0  

C o l l i n s '  " a l l  o r  none" b i d  f o r  t h e  three s c h e d u l e s  was n o t  
low, a n d  t h e  f i r m ,  t he re fo re ,  was n o t  i n  l i n e  f o r  a n  
awaru. O c e a n s i d e ,  w h i c h  had s p e c i f i e d  t h a t  i t s  bia for  
ScnedJ le  11 s h o u l a  o n l y  be c o n s i a e r e d  i f  it r e c e i v e d  a n  
award for s c h e d u l e  I ,  was low f o r  b o t h  t hese  s c h e d u l e s  
ana second-low for  S c h e d u l e  111. 

A f t e r  t h e  c o n t r a c t i n g  o f f i c e r  haa r e q u e s t e d  a pre- 
awara s u r v e y  of U c e a n s i a e ,  h e  became aware t h a t  t h e  
Coilins a n a  O c e a n s i d e  b i d s  m i g h t  n a v e  b e e n  prepared by t h e  
same i ~ e r s o n .  T h e  b i a s  i i s t  t h e  same s t r ee t  a d d r e s s ,  post  
office box ana t e l e p h o n e  number f o r  t h e  c o m p a n i e s .  The  
same t y p e  style and c o m p o s i t i o n  were used  f o r  c o v e r  
l s t t e r a  to tL-Ae D i a s ,  a n a  m a r k i n g s  a n d  h a n u w r i t i n g ,  i n c l u d -  
i n g  t h e  n a n d w r i t t e n  b i d  prices,  are  i d e n t i c a l  or  remark- 
a D l y  s i m i l a r  t n r o i l g h o u t  t h e  o id  d o c u e n t s . .  The  bias  do 
a p p e a r  t:, h a v e  b e e n  s i g n e d  by d i f f e r e n t  p e r s o n s ,  
Patrick h. C o l l i n s  as P r e s i a e n t  of C o i l i n s  and K o D e r t  F. 
Putnam a s  P r e s i d e n t  of G c e a n s i a e .  Mr. C o l l i n s  had b e e n  
t h e  tieneral aanager of O c e a n s i d e  d u r i n g  a n o t h e r  recent  
c o n t r d c t  witn t h e  N a r i n e  Corps, and  t h e  p r e a w a r d  s u r v e y  
aisz-losea t n a t  n e  wou ld  c o n t i n u e  i n  t n a t  r o l e .  

T h e  c o n t r a c t z i n g  o f f i c e r  c o n c l u d e d  t h a t  t h e  b i a s  haa 
Seen p r e p a r e d  b y  t h e  same person and t h a t  botn b i d d e r s  
nad v i o l a t e a  t h e  Ce r t i r i ca t e  of I n d e g e n d e n t  Price Deter- 
m i n a t i o n  i n  t h e i r  bLds. T h a t  c e r t i f i c a t e ,  w h i c h  is also 
s e t  f o r t n  i n  t h e  F'eaeral A c q u i s i t i o n  R e g u l a t i o n  (FAR), 
4 &  C . F . R .  5 52 .203-2  ( 1 9 8 4 ) ,  p r o v i d e s  i n  p a r t  a s  follows: 
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I' ( a )  T n e  o f f e r o r  ce ' r t i f  ies  t h a t - -  

" ( I )  T n e  p r i c e s  i n  t h i s  o f f e r  have  been  a r r i v e d  a t  
i n d e p e n d e n t l y ,  w i t h o u t ,  f o r  t h e  purpose of 
r e s t r i c t i n g  coinpet it i o n  any  c o n s u l t a t  i o n  
communica t ion ,  o r  a g r e e m e n t  w i t h  a n y  o t h e r  
o f f e r o r  or  c o m p e t i t o r  r e l a t i n g  t o  ( i )  t h o s e  
p r i c e s ,  ( i i )  t h e  i n t e n t i o n  t o  s u b m i t  a n  offer' ,  
o r  ( i i i )  t h e  methods  or fac tors  u s e d  t o  
c a l c u l a t e  t h e  pr ices  o f f e r e d ;  

" ( 2 )  The pr ices  i n  t h i s  o f f e r  have  n o t  been  and  w i l l  
n o t  be knowingly  disclosed by t h e  o f f e r o r ,  
d i r e c t l y  o r  i n d i r e c t l y ,  t o  any  o th ' e r  o f f e r o r  or 
competitor b e f o r e  b i d  o p e n i n g  ( i n  t h e  case o f  a 
f o r m a l l y  a d v e r t i s e d  s o l i c i t a t i o n )  o r  c o n t r a c t  
award ( i n  t h e  case o f  a n e g o t i a t e d  s o l i c i t a t i o n )  
u n l e s s  otherwise r e q u i r e d  by l a w ;  and  

" ( 3 )  N o  a t tempt  h a s  been  made or w i l l  b e  made by t h e  
o t t e r o r  t o  induce  any  o t h e r  c o n c e r n  t o  s u b m i t  o r  
n o t  t o  s u b m i t  a n  o f f e r  f o r  t h e  purpose of 
r e s t r i c t i n g  c o m p e t i t i o n  . " 

I n  c o n n e c t i o n  w i t h  i t s  p ro te s t ,  O c e a n s i d e  h a s  sub- 
m i t t e d  e x t e n s i v e  a f f i d a v i t s  by M r .  C o l l i n s ,  M r .  Putnam 
and t h e  o f f i c e  iiianager o f  Oceanside. I n  s u m ,  t h e s e  i n a i -  
v i d u a l s  s t a t e  t n a t  M r .  C o l l i n s  is employed by O c e a n s i d e  - 
a s  i t s  Genera l  Manager,  b u t  t h a t  h e  h a s  s i m u l t a n e o u s l y  
o 2 e r a t e a  h i s  own moving and  s t o r a g e  b u s i n e s s .  The 
c o n t r a c t i l i g  o f f i c e r  i s  a l l e g e d  t o  b e  aware of t h i s  f a c t .  
S i n c e  C o l l i n s  Moving and S t o r a g e  c u r r e n t l y .  d o e s  n o t  have  
auostancial a s s e t s  o r  a pe rmanen t  adaress,  3ir. C o l l i n s  
uses t h e  Oceans ide  actdress for  h i s  b u s i n e s s .  

Accord ing  t o . t h e  a f f i d a v i t s ,  t h e  o f f i c e  manager  was 
g i v e n  t n e  JOD of o p e n i n g  t h e  s o l i c i t a t i o n  documents  f o r  
b o t h  C o l l i n s  and  O c e a n s i d e  a n d  a n n o t a t i n g  any  c h a n g e s  
s p e c i f r e a  i n  anenamen t s  tQ t h e  I F B .  She  s t a t e s  t h a t  s h e  
a i d  n o t  p a r t i c i p a t e  i n  d e t e r m i n i n g  t h e  p r i ces  s u b m i t t e d  by 
e i t n e r  company. i4 r .  C o l l i n s  and M r .  Putnam s t a t e  t n a t ,  
w h i l e  Nr. C o l l i n s  p r o v i d e d  M r .  Putnam w i t h  i n f o r m a t i o n  
a b o u t  Oceanside's labor and material  costs  f o r  p r e p a r i n g  
Oceansiae 's  D i d ,  b o t h  i n d i v i d u a l s  p r e p a r e d  t n e i r  r e s p e c -  
t i v e  o i a  p r i c e s  c o r n p l e t e l y  i n d e p e n d e n t l y  a n a  a l a  n o t  see 
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or d i s c u s s  them w i t h  each o t h e r  o r  anyone e l s e .  Each 
s e p a r a t e l y  d e l i v s r e d  the  bid which he  prepared t o  the  b i d  
opening s i c e .  

I n  a d d i t i o n  t o  i t s  f a c t u a l  p r e s e n t a t i o n ,  Oceanside 
g e n e r a l l y  a rgues  t h a t ,  based upon p r i o r  d e c i s i o n s  of our 
O f f i c e ,  t h e  c o n t r a c t i n g  o f f i c e r  was not j u s t i f i e d  i n  
r e j e c t i n g  the  b i d s  because t h e r e  was no p r o b a t i v e  evidence 
of c o l l u s i o n  and no evidence t h a t  t h e  two f i r m s  sought t o  
r e s t r i c t  compe t i t i on ,  ga in  an u n f a i r  compet i t ive  advan- 
t a g e ?  o r  p r e j u d i c e  the government. 

I n  i t s  r e p o r t  o n  the  p r o t e s t ,  t h e  Marine Corps  
c h a r a c t e r i z e s  t h e  c o n t r a c t i n g  o f f i c e r ' s  de t e rmina t ion  as 
one concerning t h e  r e s p o n s i b i l l t y  of Oceanside and 
Collins, r a t h e r  than the  respons iveness  of t h e i r  b ids .  
We ag ree .  S ince  n e i t h e r  b idder  took except ion  t o  the  I F B  
requi rements ,  t he  b i d s  were respons ive .  - See 4 9  Comp. 
Gen. 5 5 3 ,  556 ( 1 9 7 0 ) ;  I n t e r n a t i o n a l  A l l i a n c e  of S p o r t s  
O f f i c i a l s ,  B-211831, Mar. 6 ,  1984, 84-1 CPD 11 271 .  Based 
upon nis s u s p i c i o n s ,  t he  c o n t r a c t i n g  o f f i c e r  e f f e c t i v e l y  
made a nega t ive  r e s p o n s i b i l i t y  de t e rmina t ion .  

The Marine Corps contends t h a t  t h e  c o n t r a c t i n g  
o f f i c e r ' s  conc lus ions  t h a t  t he  c e r t i f i c a t i o n s  were 
p c s s i b l y  un t rue  and t h a t  t h e  a n t i t r u s t  laws had poss ib ly  
been v i o l a t e a  were reasonable  and made i n  good f a i t h .  
The re fo re ,  t he  agency a rgues ,  t ne  r e s p o n s i b i l i t y  determi-  
na t ion  was i t s e l f  reasonable  and i t  1% i r r e l e v a n t  whether 
o r  not tne b i d d e r s  a c t u a l l y  v i o l a t e d  t h e i r  c e r t i f i c a t i o n s .  

P roba t ive  ev idence  of c o l l u s i o n  between b i d d e r s  t o  
ga in  3 compet i t ive  advantage o r  p r e j u d i c e  t h e  government 
o r  o t h e r  b i d d e r s  may be considered i n  a r e s p o n s i b i l i t y  
de t e rmina t ion .  52  Comp. Gen. 886, 899-900 ( 1 9 7 3 ) ;  
Protimex Corp.,  . B-204821, Mar. 1 6 ,  1982, 82-1 C P D  11 2 4 7 .  
However, because 'oceans ide  is  a small  bus iness ,  we do not 
need to dec ide  whether the c o n t r a c t i n g  o f f i c e r ' s  determi-  
na t ion  i n  t h i s  c a s e  was reasonable .  

The Small Business  A c t ,  15  U . S . C .  S 677(b)(2) (19821, 
provides  t h a t  a s n a l l  bus iness  may n o t  be precluded from 
an agard on the  b a s i s  of a n o f i r e s p o n s i b i l i t y  de t e rmina t ion  
w i t n ~ ~ t  r e f e r r a l  ~f t he  mat te r  t o  t h e  S B A  f o r  f i n a l  
d i s p o s i t i o n  ~ l n d e r  c e r t i f i c a t e  of competency (COC) proced- 
u r e s .  - See F A R ,  4 8  C.F.R. SS 9 . 1 0 3 ( b ) ,  1 9 . 6 0 2 - 1 .  Conse- 
q u e n t l y ,  t n e  Marine C o r p s '  r e l e z t i ~ n  of Oceans ide ' s  bLd 
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w i t h o u t  r e f e r r a l  t o  t m  S b A  was u n r e a s o n a b l e  a n a  t a n t a -  
mount t o  a r b i t r a r y  and  c a p r i c i o u s  a c t i o n .  E n v i r o n m e n t a l  
G r o w t h  C h a m b e r s ,  B-2U1333, O c t .  8 ,  15b1 ,  81-2 CPD $ 286. 

by l e t t e r  of t o d a y  t o  t h e  Commanaant of t n e  M a r i n e  
Corps, we a re  recommending t h a t  t h e  c o n t r a c t i n g  o f f i c e r  
refer  t h i s  matter t o  t h e  SbH. I f  t n e  SBA issues a COC, 
t h e n  t h e  c u r r e n t  c o n t r a c t  f o r  S c h e d u l e s  I a n d  11, 
t o  h i l i t a r y  Pack and  Cra t e  i n  December 1984,  s h o u l d  be 
t e r m i n a t e d  for  t h e  c o n v e n i e n c e  of t h e  gove rnmen t  a n d  award 
made t o  O c e a n s i a e  i f  i t  is w i l l i n g  t o  perform a t  i t s  
o r i g i n a l l y  proposed p r i c e s  for  tne r e m a i n d e r  of t h e  
c o n t r a c t  term. - See Fooa and  Drug Research Laboratories,  - I n c . ,  B-20bS59, Eeb. 1 4 ,  1583 ,  83-1 C P D - V - . 1 5 2 .  If a COC 
is n o t  i s s u e a ,  n o  f u r t h e r  a c t i o n  is r e q u i r e d .  - See k n g e l o  
Warehouses  Co., 13-156780, Mar. 2 8 ,  15b0,  80-1 CPD y 228. 

awarded 

0 
The p r o t e s t  is s u s t a i n e d .  

Comptrol ler  u;r/ e era1 
of t h e  U n i t e d  S ta tes  
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